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Abstract: The discourse of extenuating circumstances in 
international criminal justice is a difficult and very important 
topic for those interested in the development and evolution of 
criminal justice through jurisprudence. The cases of Karadzic 
and Mladi¢ in the court of the ICTY are faced with a 
quantitative study of extenuating circumstances by proposing an 
interpretative model based on the assumption that there is a 
correlation between the aims of the sentence pursued and the 
extenuating circumstances. The conduct highlighted is a clear 
tendency that places the sentences under review towards 
expressive purposes of the penalty and in harmony with the 
prevalence of extenuating demonstrators for internalization by 


the offender and the rules of international law. 
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Introduction 

After eleven identical charges both the cases of Radovan 
Karadzi¢é on 24 March 2016! and of Ratko Mladié on 22 
November 2017? are convicted by the trial chamber of the 
International Criminal Tribunal for the former Yugoslavia 
(ICTY) in 40 years of imprisonment each of them. 

The two sentences are linked because the judges are called to 
decide on each one's responsibility respectively for eleven 
identical charges, as the then prosecutor of the ICTY Goldstone 
has decided since 19953. Karadzié was arrested about three 
years before Mladi¢ and perhaps this was an argument that led 
to the separation of the initial proceedings which were not based 
on procedural economy. However, the facts of the charges 
against the two as well as the regime of responsibility remained 
the same. This type of characteristics make the sentences valid 
for analysis, especially the paragraphs that are dedicated to the 
determination of the sentence and to the rulings on extenuating 
circumstances*. A wide discussion was opened about the 
inconsistency of the determination of the sentence by the judges 
of the international criminal courts (Drumbl, 2007; Clark, 2008; 
Weinberg De Roca and Rassi, 2008; Hola, 2012). Already 


1Prosecutor v. Karadzic, IT-95-5/18-T of 24 March 2016, p. 2537. 

2Prosecutor v. Mladi¢ , IT-09-92-T of 22 November 2017, p. 2474. 

3Prosecutor v. Karadzié and Mladic , IT-95-5-I, Indictment, 24 July 1995. 

4The first was arrested on July 21, 2008, while the second only on 26 May, 2011. 
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paragraph 2 of the judgment remains faithful to the sanctioning 
system of the ICTY by focusing on the discipline of extenuating 
circumstances while paragraph 3 through the recognition of the 
conviction sentences pronounced in the first instance closed on 
21 December 2017. We continue with par. 4 which briefly 
includes the historical procedural process that links the Karadzi¢ 
and Mladi¢é cases, i.e. the related facts of the extenuating 
circumstances that the judges based themselves. Concluding 
with par. 5 which offers a systematic reading of the judgments 


in question’. 


What was the sanction system of the ICTY? 
The tariff system of the statute of the ICTY was based on the 
civil law systems, 1.e. on a different model of determining the 
sentence which was silent given that it limited itself to offering 
the judges the relative guiding criteria which were of a general 
nature. Art. 24 StICTY stated laconically that: 


“(...) the Chamber of First Instance only applies prison sentences. To 
establish the amount of detention, the Chamber of First Instance resorts to the 
general practice in terms of prison sentences followed by the courts of the 
former Yugoslavia; -In determining the penalties, the Trial Chamber takes 
into account factors such as the seriousness of the violation and the personal 
situation of the offender (...)” (Lynn Corsi, 2016). 


Rule 101(B) of the Court's Rules of Procedure and Evidence 


determined the amount of prison sentence which the 


5Prosecutor v. Karadzic and Mladic , IT-95-5-I, Indictment, 24 July 1995. 
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adjudicative panels had to take into consideration. Thus every 
aggravating circumstance is a mitigating factor which is 
included in the substantial cooperation of the convicted person 
with the prosecutor who follows the sentence and the general 
practice in terms of sentences of prison of the ICTY°. Within 
this context it is normal that judges with wide discretion decide 
without restrictions’. The statute did not indicate the aims 
pursued in inflicting penalties and the jurisprudence interpreted 


the relative reference to: 


“(...) general practice (...) followed by the courts of the former Yugoslavia” 
pursuant to art. 24 lett., 1 and to rule 101(B)(iii) not as an obligation, but at 
the most as an indication or a guide to be inspired at one's discretion (...)°. The 
same art. 24, in the second paragraph, did not explain what was meant by 
“gravity of the violation”, nor what factors should be taken into consideration 
to assess the “personal situation” of the defendants (...)” (De Guzman, 2012; 
Lynn Corsi, 2016). 


Thus the identification of the penalty as an obligation underlying 
this criterion has been used by the colleges to justify the 
discretion in terms of identification and assessment of the 
related circumstances (De Guzman, 2012). The absence of a 


catalog of aggravating® and mitigating!° circumstances included 


6ICTY, IT/32/Rev.50, Rules of Procedure and Evidence. 

7Prosecutor v. Erdemovic, ICTY-96-22 of 29 November 1996, par. 43. 

8Prosecutor v. Krnojelac, ICTY-97-25 of 15 March 2002, par. 505. 

9Prosecutor v. MiloSevi¢ D, IT-98-29/1-A, appeal Court of 12 November 2009, 
par. 297, which is affirms that: “(...) due to their obligation to individualise the 
penalties to fit the circumstances of an accused and the gravity of the crime, Trial 
Chambers are vested with broad discretion in determining the appropriate sentence, 
including the determination of the weight given to mitigating and aggravating 
circumstances (...)”. 

10Prosecutor v. Kvocka and others, IT-98-30-1 of 20 November 2001, par. 703: 
“(...) peculiar to the person who participated in the crime (...)”. 
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in the statute in practice is due to the fact that each case is 
different and changes the relative weight assigned to each 
concrete case!!. 

According to Ambos the catalog of extenuating circumstances 
that are created by the case law including the substantial 
cooperation of the defendant with the prosecution as noted in the 


Rules of Procedure is considered evidence and includes: 


“(...) the family situation of the accused/or, his education, social and 
professional background; health and mental status; the absence of precedents; 
good character demonstrated by, inter alia, meeting the terms of bail!? or 
preventing others from committing crimes!3; intramural and procedural 
behavior!*; repentance and eventual confession!>; having surrendered!®; the 
violation during the proceedings of some of the corollaries of the right to a 
fair trial!’; having committed the crime forced from the position of 
subordination (duress)!*; a positive prognostic judgment on rehabilitation and 
reintegration capacity. The following were also considered as extenuating 
circumstances: the expression of sincere repentance!?; the manifestation of 
compassion and sorrow for the victims”°; and the post-conflict conduct of the 
defendant (...)” (Ambos, 2014). 


The low number of convictions that are handed down by the 
ICTY and from the International Criminal Tribunal for the 


Rwanda (ICTR) (Pruitt, 2016) allows for the relative 


appreciation of the influence that extenuating circumstances 


11Prosecutor v. Naletilié and Martinovi¢, IT-98-34 of 31 March 2003, par. 742. 

12Prosecutor v. Blajojevic and Jokic¢, IT-02-60-A of 9 May 2007, par. 342. 

13Prosecutor v. Kupre8ki¢ and others, IT-95-16-A, Appeal Court of 23 October 
2001, par. 430. 

14Prosecutor v. Joki¢é, IT-01-42-1-T of 18 March 2004, par. 73. 

15Prosecutor v. Jelisi¢é, IT-95-10 of 5 July 2001, par. 122. 

16Prosecutor v. Blajojevié and Jokic, op. cit., par. 344. 

17Prosecutor v. Nahimana, ICTR-99-52-A of 28 November 2007, par. 1073-4, 
1086, 1095. 

18Prosecutor v. Erdemovi¢, IT-96-22-Tbis of 5 March 1998, par. 17. 

19Prosecutor v. Strugar, IT-01-42-A of 17 July 2008, par. 365. 

20Prosecutor v. Ntabakuze, ICTR-98-41A-A of 8 May 2012, par. 294. 
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have concretely determined penalties through quantitative 
assessments which relate the variable that depends on the length 
of prison sentences to a set of variables that are independent of 
the circumstances. We note lighter penalties that are inflicted in 
the presence of mitigators (D'Ascoli, 2011; Meernik and King, 
2003; Hola, Smeulers and Bijleveld, 2009). The judges did not 
use the circumstances listed in such a precise way that it is 
impossible to understand the ratio at which the relative weight 
of each circumstance would have changed from one case to 
another. Certain extenuating circumstances are present in 
proceedings that are not evaluated in the context of the sentence 
notwithstanding the jurisprudential attempt to be opposed. This 
last category includes the post-conflict conduct of having 
confessed the help offered to the victim where the inframural 
and procedural conduct has the basis of an expression of 
remorse, as a lack of precedents (D'Ascoli, 2011). Such 
discrepancies respect the practice that can be explained because 
they look at the facts of the case?! which are not immediately 
evident. This type of observation cannot lead to an interpretation 
of a quantitative nature which negatively evaluates the way in 


which the judges of the ICTY have dealt with the circumstances. 


21 Prosecutor v. Mucié and others, IT-96-21 of 16 November 1998, par. 1279: 
“(...) such expression of remorse would have been more appropriately made in open 
court, with these victims and witnesses present, and thus this ostensible, belated 
contrition seems to merely have been an attempt to seek concession in the matter of 
sentence (...)”. 
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The lack of a general thought on this issue by the appeals 
chamber deems necessary to provide guidelines where the 
chambers of first instance appear to have acted in a disorderly 
manner. These results offer mitigating factors in a quantitative 
way by stating that: 


“(...) [mlitigating factors are therefore not statistically significant, in that 
their relation to the dependent variable “years of imprisonment” is not 
constant or strong enough to allow for future statistical predictions (...)” 
(D'Ascoli, 2011; Meernik, King, 2003). 

To this apparent and numerical disorder it is legitimate to ask if 


there is not a different way of following the jurisprudence in 
such a chaotic appearance that looks at the first instance 
sentences that are issued by the ICTY only horizontally 
demanding the guiding criteria and the determinations of a 
future judge. Perhaps for some the attempts of the jurisprudence 
of the ICTY and ICTR in relation to the penalty have taken into 
account the evolution of a jurisprudential trend that has 
undergone a solid foundation for the last few years (Tieger, 
2003)**. A qualitative route is explained by determinations on 


circumstances that are extenuating by the judges of the ICTY. 


What is the evolution of the jurisprudence of the ICTY in 


22Tieger affirms that: “(...) the Tribunal was slow, however, to identify the 
relationship between remorse and a fundamental sentencing objective. This may have 
unnecessarily contributed to an impression that Tribunal sentencing lacked coherence, 
inasmuch as it was only a recent sentencing judgment that articulated the role that the 
remorse of an accused can play in furthering the Tribunal mandate (...)”. 
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relation to extenuating circumstances? 

The extenuating circumstances in the jurisprudence of the ICTY 
are quantitative in nature. Such research creates great confusion 
since it has no way of appreciating the determinations on 
extenuating circumstances that are adopted. The use of 
extenuating circumstances by the ICTY includes the purposes of 
the sentence that are pursued by the court and the evolution that 
the jurisprudence has undergone on the subject (Liakopoulos, 
2022). 

Extenuating factors are studied quantitatively. These types of 
studies have excluded the purposes of the penalty and the 
surveys since it is impossible to measure in some way and in a 


statistical way the purposes that: 


“(...) are better suited to analysis and evaluation from a theoretical point of 
view (...)”23. 
There is an intrinsic correlation between the absence of explicit 


and penalty-oriented aim in the statute of the ICTY and the 
contradictory elements in the discretionary choice by the judges 
of the extenuating circumstances to be favored in the concrete 
case. 

A compensation function has chosen to focus on circumstances 
related to the crime that are committed and in a rehabilitation 
perspective that favors the absence of a precedent (Bagaric and 


Edney, 2004-2005; Ohlin, 2009). The chambers of the ICTY in 


23Prosecutor v. Milutinovi¢ and others IT-05-87 of 26 February 2009, par. 2218. 
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relation to punishment have followed an operation of a general 
and special nature based on the restoration of peace and 
historical reconstruction of events, on the protection of society, 
retribution, prevention of a _ general positive nature, 
communication, reconciliation and protection of human rights in 
general way. This type of choice (Damaska, 2008) influences 
the mitigating circumstances and has convinced the judges not 
to be interested in other mitigating circumstances. Within this 


context: 


“(...) the area of (...) mitigation in international criminal law (ICL) remains in 
flux (...) owing to confusion and a lack of a clear picture of how a person's 
criminal responsibility may be affected by contextual determinants, judges 
have vacillated between guilt and innocence, between exoneration and 
condemnation, and between heuristics and normative reasoning. As a result 
the boundary of international criminal responsibility is simultaneously 
expanding and contracting (...)” (Olusanya, 2010). 

External circumstances respect the conduct and _ events 


subsequently dealing with the commission of the crime and 
especially for a war crimes defendant directed against civilians 
but for helping other civilians in a different situation preventing 
thus an attack*4. 

We recall the Milan Marti¢é case where the fact that the 
defendant and his family after the commission of the related 
crimes were expelled from Croatia following the Storm 


operation which was carried out between 4 and 7 August 1995?°. 


24Prosecutor v. Milutinovi¢ and others, op. cit., par. 2219ss. Prosecutor v. 
Brdanin, IT-99-36-T of Ist September 2005, par. 1119. 

25Prosecutor v. Martié, IT-95-11 of 12 June 2007, par. 509. Prosecutor v. Oric¢, 
IT-03-68 of 30 June 2006, par. 767. 
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The Chamber Trial favored a retributive function of a classic 
nature of the sentence which could not look at the events as a 
mitigating factor given that the independents of the crime were 
unrelated. Let us not forget that according to Liakopoulos the 
functions of the penalty and the judges have understood the 
functions of a traditional nature and tried to adapt the 
sanctioning system to the specificities of the international 
criminal justice (Megret, 2010). 

In tempis, judges changed the initial dichotomy between 
retribution/deterrence as the classic interpretation of 
punishment?®. The jurisprudence of the ICTY has been oriented 
towards an interpretation of communicative punishment 
(Feinberg, 1970; Durkheim; 1984; Von Hirsh, 1996; Sloane, 
2007a; Mulgrew, Abels, 2016)?’ and positive prevention (Roxin, 


26In case Todorovic the judges affirm that: “(...) reflecting a fair and balanced 
approach to the exaction of punishment for wrongdoing. This means that the penalty 
imposed must be proportionate to the wrongdoing; in other words, that the 
punishment must fit the crime (...) must, in general, have sufficient deterrent value to 
ensure that those who would consider committing similar crimes will be dissuaded 
from doing so (...)”. Prosecutor v. Todorovié, IT-95-9/1-S of 31 July 2001, par. 29- 
30: “(...) deter the specific accused from again committing similar crimes in the 
future (...)”. Prosecutor v. Kunarac and others IT-96-23 & 23/1 of 22 February 2001, 
par. 1073. 

27Prosecutor v. Tolimir, IT-05-88/2 of 12 December 2012, par. 1209: “(...) 
retribution is not to be understood as a desire for revenge but an expression of the 
outrage of the international community towards these crimes. Furthermore, it reflects 
a position of the international community that crimes will be punished and impunity 
will not prevail (...)”. Prosecutor v. BlaSki¢, IT-95-14-T, 3 March 2000, par. 761. 
Prosecutor v. Martic¢, op. cit., par. 484; Prosecutor v. Popovi¢ and others IT-05-88-T 
of 10 June 2010, par. 2128. Prosecutor v. PeriSic¢, IT-04-81-T of 6 September 2011, 
par. 1795. Prosecutor v. Prli¢ and others, IT-04-74-T of 29 May 2013, par. 1267; 
Prosecutor v. Karadzi¢, op. cit., par. 6026. 
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1979; Nemitz, 2001; Akhavan, 2001)8 according to an 
internationalized nature*?. The international judges have 
reoriented the functions in the light of the quid pluris that 
characterizes international criminal justice given that the 
sentence imposed by an international court must contribute to 
the development of a culture of respect for the rule of law and to 
promote behaviors that move in this sense given that it detects 
the punishment and communicates the sanction to a system that 


is perhaps still in its infancy such as that of the international 


28Prosecutor v. Haradinaj and others, IT-04-84 of 3 April 2008, par. 487, which is 
affirmed that: “(...) persons who believe themselves to be beyond the reach of 
international criminal law must be warned that they have to abide to substantive 
criminal law or face prosecution and, if convicted, sanctions (...)”. Prosecutor v. 
Gotovina and others IT-06-90-T of 15 April 2011, par. 2597. Prosecutor v. Kraji8nik, 
IT-00-39-T of 27 September 2006, par. 1137. Prosecutor v. Mladic, op. cit., par. 5183. 
Prosecutor v. Staki¢, IT-97-24-T of 31 July 2003, par. 901, which is affirmed that: 
“(...) the Tribunal was established under Chapter VII of the United Nations Charter 
on the basis of the understanding that the search for the truth is an inalienable pre- 
requisite for peace (...) is mandated to determine the appropriate penalty, often in 
respect of persons who would never have expected to stand trial. While one goal of 
sentencing is the implementation of the principle of equality before the law, another is 
to prevent persons who find themselves in similar situations in the future from 
committing crimes (...)”. Prosecutor v. Kupreski¢ and others IT-95-16-T of 14 
January 2000, par. 848: “(...) another relevant sentencing purpose is to show the 
people of not only former Yugoslavia, but of the world in general, that there is no 
impunity for these types of crimes. This should be done in order to strengthen to 
resolve of all involved not to allow crimes against international humanitarian law to 
be committed as well as to create trust in and respect for the developing system of 
international criminal justice (...)”. Prosecutor v. Raji¢, IT-95-12-S of 8 May 2006, 
par. 69: “(...) the context of the Tribunal, the punishment aims at reinforcing the 
validity and the effectiveness of the breached rules of international humanitarian law 
(...)”. 

29Prosecutor v. Joki¢, op. cit., par. 30-35 affirms that: “(...) Tribunal’s 
punishment thus conveys the indignation of humanity for the serious violations of 
international humanitarian law (...) its retributive aspect, punishment may reduce the 
anger and sense of injustice caused by the commission of the crime among victims 
and their wider community (...) with regard to general deterrence, imposing a 
punishment serves to strengthen the legal order (...) and to reassure society of the 
effectiveness of its penal provisions (...)”. 
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criminal justice. These judgments defined that penalty: 


“(...) reassure the public that the legal system has been upheld and influence 
the public not to violate this legal system?(...) and promoting the rule of 
law”3!, where what is relevant “is the infallibility of punishment, rather than 
the severity of the sanction (...)’”. 


In proceedings relating to crimina iuris gentitum more value has 
been given to external circumstances relating to the conduct 
such as expression of remorse, post-conflict behaviour, helping 
victims of conflict and handing over persons to be punished. 
Within this context, some trial chambers have followed motu 
proprio to verify the possible existence of the circumstances, 
denying the parties who had not asked for it in their 
conclusions*?. A systematic reading of the sentences of the 
ICTY reveals the existence of a close relationship between the 
function of the sentence pursued and the extenuating 
circumstances which are examined in the specific case 
according to the aims of the sentence which the judges have 
asserted and followed in the specific case by identifying the 
purpose of the penalty and extenuating circumstances. 
Examining the penalties that have been imposed, it is clear that 


they are concentrated on various groups according to the 


30Prosecutor v. Kordié and Cerkez, IT-95-14-2 of 17 December 2004, par. 1078, 
1081. Prosecutor v. Oric, op. cit, par. 720. Prosecutor v. Nikoli¢ D, IT-94-02 of 18 
December 2003, par. 1090. Prosecutor v. Brdanin, op. cit., par. 1090. 

31Prosecutor v. Blagojevi¢ & Joki¢, IT-02-60-T, 17 January 2005, par. 825. 

32Prosecutor v. Furundzija, IT-95-17/1 of 21 July 2000, par. 290. 

33Prosecutor v. Dordevi¢, IT-05-87/1 of 23 February 2011, par. 2220. Prosecutor 
v. Milutinovié and others., op. cit., par. 1183. Prosecutor v. D. MiloSevic, cit., par. 
1003. Prosecutor v. Hadzihasanovi¢é and Kubura, IT-01-47 of 15 March 2006, par. 
2078. 
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purposes of the penalty, the deterrent purposes as an absolute 
exclusive approach, the penalties with a retributive and deterrent 
purpose which are interpreted in the classical sense as a relative 
exclusive approach and those with a retributive, deterrent and 
rehabilitative purpose without having a certain hierarchy and 
without specifying the relationship between the functions as an 
absolute inclusive approach. 

Of course we can also include a privileged group for a 
retributive or deterrent purpose that supports the purpose of 
rehabilitation as an inclusive approach relating to the sentences 
that the judges have declared an expressive purpose of the 
penalty. It should be noted that since 2005 the judges have 
followed a more expressive path of the sentence where the 
court's appeal chamber has followed the purpose of positive 
general prevention in the Kordié and Cerkez case*4. In this 
sentence: 


“(...) the judges of appeal affirmed that positive general prevention is aimed 
at reassure the public that the legal system has been upheld and to influence 
the public not to violate this legal system (...) sentencing purpose of 
affirmative prevention appears to be particularly important in an international 
criminal tribunal, not the least because of the comparatively short history of 
international adjudication of serious violations of international humanitarian 
law and human rights law. The unfortunate legacy of wars shows that until 
today many perpetrators believe that violations of binding international 
norms can be lawfully committed, because they are fighting for a just cause 
(...) those people have to understand that international law is applicable to 
everybody, in particular during times of war. Thus, the sentences rendered by 
the International Tribunal have to demonstrate the fallacy of the old Roman 


34Prosecutor v. Kordié & Cerkez, op. cit., par. 1073-1083. 
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principle of inter arma silent leges (...)’*>. 


In this case we can speak of an important turning point in the 
jurisprudence of the ICTY as an absolute inclusive approach 
where the judges have included and declared that they orient the 
penalty in the concrete case towards retribution and the 
deterrence of rehabilitation without indicating any hierarchy 
between functions. These are convictions that follow the so- 
called guilty plea (Combs, 2006), i.e. the related confession by 
the defendant who complies with the criteria of the former rule 
62 bis of the regulation of procedure and evidence of the 
tribunal**. These proceedings are characterized as follows since 
the judges have taken into consideration the commensuration of 


the sentence and the guilty plea since: 


“(...) in contrast to national legal systems where the reasons for mitigating a 
punishment on the basis of a guilty plea are of a more pragmatic nature, the 
rationale behind the mitigating effect of a guilty plea in this Tribunal is much 
broader, including the fact that the accused contributes to establishing the 
truth about the conflict in the former Yugoslavia and contributes to 
reconciliation in the affected communities (...)’>’. 


The judges recognized a clear sign of internationalized 


rehabilitation in the guilty plea given that: 


“(...) when an accused pleads guilty, he or she takes an important step in the 
rehabilitation and reintegration process (...) acknowledgment is capable of 
contributing to the establishment of the truth; it forms an indication of the 
determination of an accused to face his or her responsibilities towards the 


35Prosecutor v. Kordié & Cerkez, op. cit., par. 1085. 

36The guilty plea “(...) (i) has been made voluntarily; (ii) (...) is informed; (iii) 
(...) is not equivocal; and (iv) there is a sufficient factual basis for the crime and the 
accused’s participation in it, either on the basis of independent indicia or on lack of 
any material disagreement between the parties about the facts of the case (...)”. ICTY, 
Regulation and procedure and proves, IT/32/Rev.50, Rule 62 ter. 

37Prosecutor v. Nikoli¢ D, op. cit., par. 233. 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


16 


aggrieved party and society at large; it may contribute to reconciliation 


(...)738, 


An expressiveness of pain is hidden through words. Therefore 
the judges from 2005 and on have stopped using in an inclusive 
and shift way the purpose of general positive prevention. It is 


noted that the colleges considered that a guilty plea actually: 


“(...) show[s] honesty and readiness to take responsibility (...)°° if the 
foundation of general positive prevention is that the system of penalties can 
produce stabilization in society, that the punitive reaction aims to restore 
institutional trust and that norms are recognized or internalized. 
Acknowledging one's responsibilities is a step towards the reintegration of 
society, especially in the context of international criminal justice (...)” 
(Findlay, 2013). 

The mitigating circumstances conform to the classification of 


the adjustment. We recall the circumstances which are divided 
into five categories: a) the circumstances which concern the 
accused and which are reduced in mental capacity by order of 
the superior; b) those of clemency, i.e. family situation, age and 
state of health; c) of a rehabilitative nature, i.e. the absence of a 
precedent, good character and demonstration of remorse or 
regret for the victims, partial assumption of responsibility, 
confession and rehabilitative capacity, probable recidivism, 
behavior maintained during the proceedings and held in pre-trial 
detention; d) of a restorative nature as concomitant with the 
commission of crimes which include the conduct maintained 
during the war and the context of war*®, offering of victims, 
" 38Prosecutor v. Ce8ié, IT-95-10/1 of 11 March 2004, par. 28. 


39Prosecutor v. Zelenovic, IT-96-23/2 of 4 April 2007, par. 45. 
40Prosecutor v. Deli¢, IT-04-83-T of 15 September 2008, par. 588-89. 
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efforts that respect international humanitarian law for the 
maintenance of order; e) post-conflict circumstances such as 
post-conflict conduct and continued conduct following the end 
of hostilities including national reconciliation and cooperation 
between the prosecution and the tribunal (Ambos, 2014; Melloh, 
2010; Book, 2011). Some analysis are followed for the 
circumstances just mentioned through the jurisprudence 


collected by the ICTY. 


The circumstances of leniency 

When we talk about leniency we refer to the family situation, 
age and state of health of the defendants who horizontally took 
into consideration from the Erdemovié case for the first time but 
also from other cases after the influence of the category of 
circumstances that determine the quantum of detention that has 
undergone the relative evolution. We note an apodictic manner 
of the requests of the defense to the judges at least until 2003 
given that the weight and the circumstances determined the 
sanction in practice. Only in the case of Limaj of 2005 there is a 
basis for the weight granted to the circumstances under 


comment*!. The path followed after the first years of the life of 


41Prosecutor v. Limaj and others IT-03-66-T, 30 November 2005, par. 732 
affirms that: “(...) Chamber will take these matters into consideration by way of some 
mitigation of the sentence (...)”. 
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the Court and except for rare and justified exceptions*”, which 
are named as: “little’*?, “limited”, “minimal’* or “not undue 
weight”, all of them circumstances of leniency. The judges 
stated that the expressive theories fall on a relative inclusive 
approach. In the Luki¢é and Luki¢ case, the sentence was 
oriented towards the deterrent path, absolutely excluding the 
young age of the defendants at the time of the commission of the 
crimes in mitigation. Thus the luck of the circumstances of 
clemency is moderated under two variables, namely the function 
of the sentence pursued and the passage of time. The judges 
consciously took the expressive value of the sentences and the 
quid pluris that characterizes international criminal justice, 
progressively abandoning the weight accorded to the typical 


circumstances that enter into micro-criminal contexts. 


The rehabilitation circumstances 
We repeat the Luki¢ and Luki¢ case where the only deterrent 
orientation states that the judges need to impose an exemplary 


sentence against the defendants and that no rehabilitative 


42Prosecutor v. Babi¢, op. cit., par. 74, 87-89. 

43Prosecutor v. Peri8i¢, Popovic and others, op. cit., Prosecutor v. Tolimir, op. 
cit., Prosecutor v. Brdanin, op. cit., Prosecutor v. Banovic¢, op. cit., Prosecutor v. 
Nikoli¢ M, op. cit., and Prosecutor v. Jelisi¢ IT-95-10 of 23 May 2003. 

44Prosecutor v. Haradinaj and others, op. cit., Prosecutor v. Ori¢, op. cit., 
Prosecutor v. Raji¢, op. cit., Prosecutor v. Jokié, op. cit., and Prosecutor v. Zelenovié, 
op. cit. 

45Prosecutor v. Popovic and others, op. cit., and Prosecutor v. Deli¢, op. cit. 
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circumstance is taken into consideration other than the good 
conduct that is maintained during a proceeding where the clear 
weight assigned to that circumstance is decreasing. The judges 
do not accept the defense argument and the defendants have 
demonstrated genuine remorse by denying any mitigating effect 
in relation to the lack of precedent and the fact that the 
defendants demonstrate good character before the conflict*®. It 
happens only in cases in which the judges have affirmed the 
orientation of the sentence for rehabilitation or expressive 
purposes relevant to the defendants who have demonstrated the 
general reintegrative capacity*? and who have expressed a 
certain regret for the victims of the conflict*®. 

There are some differences between remorse and regret. The 
regret means and entails “sympathy, compassion, or sorrow for 
the victims” regardless of whether there is guilt or not. As 
regards regret, a mitigating effect can be noted which needs to 


be demonstrated: 


46‘(...) the fact that Milan Lukic¢ was friendly with Muslims prior to the war only 
serves to magnify the cruelty of his acts and conduct against Muslims during the war, 
and should not mitigate his sentence (...)”. 

47Prosecutor v. Obrenovic, IT-02-60/2-S of 10 December 2003, p. 43: “(...) this 
Trial Chamber has recognized that one of the purposes of punishment is rehabilitation. 
In so doing, the Trial Chamber also finds the necessary corollary that where an 
accused has demonstrated that he has already taken affirmative steps on the path 
toward rehabilitation, and the process of rehabilitation is likely to continue in the 
future, that this should be recognized in mitigation of sentence (...)”. 

48Prosecutor v. Simi¢ and others IT-95-9-T of 17 October 2003, pp. 304, 306, 30: 
“(...) little weight (...) did not do anything to reassure and protect the non-Serb 
population, aside from issuing ineffective and general orders, which were not 
genuinely meant to be effectuated (...)”. Prosecutor v. Stanisi¢ & Zupljanin, IT-08- 
91-T of 27 March 2013, par. 953. 
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“(...) acceptance of some measure of moral blameworthiness for personal 
wrongdoing, falling short of the admission of criminal responsibility or guilty 


(..)°8. 


The remorse must be real and sincere and the judges of the 
ICTY use circumstantial evidence which includes the 
extenuating circumstances of the confession and cooperation 
with the prosecution for the affirmation of existence in the 
concrete case*’. This leads to a reduction of the sentence and in 
cases where the extenuating circumstances of the guilty plea of 
cooperation with the prosecutor and sincere remorse have been 
recognized (D'Ascoli, 2011)°!. The expression of “regret and 
without confession” has been considered in mitigation 
exclusively in cases where the penalties are oriented towards 
expressive and_ rehabilitative purposes. The mitigating 
circumstances of the partial assumption of responsibility 
coincide with the admission of full responsibility and are 
relevant only if they are oriented towards expressive purposes. 
Such extenuating circumstances can easily be explained if one 
considers the progressive abandonment by the judges of the 
ICTY as an internal purpose of the sentence. Thus a domestic 
judge with regret and with partial assumption of responsibility 


can have relevance to the extenuating factor in the concrete case 


49Prosecutor v. Strugar, op. cit., par. 365. 

50Prosecutor v. Nikoli¢ M, op. cit., par. 117. 

51“(...) some mitigating circumstances are highly correlated with each other (...) 
as the majority of those pleas were also supported by expression of remorse and by 
co-operation, judges were probably more inclined to assign a substantial mitigating 
value to the guilty plea of the accused (...)”. 
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and assuming a completely different role from the international 
judge, deeming that: 


“(...) the main purpose of a sentence is to influence the legal awareness of 
the accused, the surviving victims, the witnesses and the general public in 
order to reassure them that the legal system is implemented and enforced. 
Additionally, sentencing is intended to convey the message that globally 
accepted laws and rules have to be obeyed by everybody (...)” (D’Ascoli, 
2011). 


An “internationalization” of rehabilitation or an expressive 
orientation of the sentence entails a reduction of the 
rehabilitation circumstances that demonstrate the offender's 
ability to be reintegrated into society. What matters for 
rehabilitation purposes is the demonstration that helps to 
appease the consequences of the crimes committed and the 
reconciliation of societies from conflicts. The rehabilitative and 
traditional circumstances of the absence of a good character as 
well as the conduct maintained during the proceedings and in a 
state of pre-trial detention are considered of little influence in 


the reduction*’, also excluding any mitigating relevance™. 


Circumstances of a restorative type in relation to the 


52That we noticed in the next cases: Raji¢c, Joki¢é, Gotovina and others, Peri8i¢, 
Banovi¢, Zelenovic, Milutinovié and others, Bralo, Jelisi¢, Obrenovi¢, Nikolic M, 
Furundzija, Stanisié & Zupljanin, Plavsiv. 

53Prosecutor v. Brdanin, op. cit. par. 1128: “(...) must not be ignored, however, 
that considering the gravity of crimes that this Tribunal deals with, the instances when 
this possible mitigating factor can carry significant weight are and ought to be 
extremely exceptional. The Trial Chamber is of the view that no weight should be 
given to this factor in the present case (...)”. 
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commission of crimes 

The restorative circumstances in relation to the commission of 
crimes include the conduct maintained during the war where the 
context of war and the related efforts spread through the respect 
of international humanitarian law and the maintenance of order 
appeared in the jurisprudence where the expressive function of 
the penalty as well as judgments after 2005 follow a relative 
inclusive approach. 


In particular in the Mucié and others case it is noted that: 


“(...) taken into account the circumstances in which the events occurred as 
well as the social pressures and hostile environment within which the accused 
(were) operating (...)”>4 

the responsibility goes to the defendants. Within this circle we 


note the cases Deli¢, Hadzihasanovié and Kubura, and Ori¢ 
where the judges have considered as mitigation the 
“circumstances prevailing in Bosnia”. In the Ori¢ case, the 
judges underlined the circumstances that came to Srebrenica and 


determined that: 


“(...) resisting the on-going siege on Srebrenica by the Serb forces without a 
proper army, without any effective link with the ABiH and the BiH 
government and in addition, having to depend on a number of voluntary and 
poorly armed groups of fighters gathered around local leaders, some of whom 
were reluctant to accept any superior command structure (...)’”°. 


The relative mitigation is considered as the “dominant factor”. 
In the BlaSki¢ case we noted that: 

54Prosecutor v. Mucié and others, op. cit., par. 1248. 

55Prosecutor v. Deli¢, op. cit., par. 588-89. Prosecutor v. Hadzihasanovic & 


Kubura, op. cit., par. 2081. 
56Prosecutor v. Orié, op. cit., par. 769. 
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“(...) the disorganization of the armed forces due, essentially, to the lack of 
experienced troops (...) and the difficulty of controlling spontaneous 
reactions of some Croats (...)’”>. 


From the above statements of the judges we can understand the 
related violations of international law are less serious than others 
committed for a just cause as we saw in the siege of Srebrenica 
by Serber forces. In a war context, the psychological impact of 
the conflict on human behavior is not taken into consideration. 


The ICTY in the CeSié case stated that: 


“(...) would be inconsistent with the concept of the crimes under Articles 3 
and 5 of the Statute to accept anguish experienced in any armed conflict as a 
mitigating factor (...)”>8. 

In the course of an armed conflict, the situation is chaotic 


because international humanitarian law is like a lex specialis and 
applies to the outbreak of an armed conflict of an international 
or internal nature. The appeals chamber in the case against 


Blaski¢ stated that: 


“(...) neither merit nor logic in recognizing the mere context of war itself as a 
factor to be considered in mitigation of the criminal conduct of its 
participants (...) conflict is by its nature chaotic, and it is incumbent on the 
participants to reduce that chaos and to respect international humanitarian 
law (...)?. 


The war context is certainly a mitigating factor where it affects 
conduct, making it more difficult but not impossible for the 
offender to comply with the obligation. This mitigating 
circumstance was accepted only in cases where the defendant 
was responsible as a commander and in the difficulty of 
errr er ee 

58Prosecutor v. Cevié, op. cit., par. 93. 


59Prosecutor v. Blaski¢, IT-95-14-A, 29 July 2004, par. 711. Prosecutor v. Kordié 
& Cerkez, op. cit. par. 1082. 
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exercising control over his subordinates. It is a circumstance that 
moves away from the classic conduct as do the circumstances of 
the behavior generally maintained in the course of the hostilities 
and the behavior of the defendants by spreading international 
humanitarian law and maintaining the order unknown to the 
previous jurisprudence of 2005 and which has not prosecuted an 
expressive or tendentially expressive purpose of the sentence. 

Such circumstances respect the judges who have taken into 
consideration the conduct of the defendants who are capable of 
respecting the rule of law of the international law. The conduct 
maintained during the hostilities considers the PeriSi¢ case as a 
type of mitigation involving the defendant in the liberation of 
French pilots prisoners of war®. Within the same orientation the 
Popovic and others case where the sentence imposed on the 
accused Borovéanin was mitigated with the intention of 
distancing himself from the crimes committed against Bosnian 
Muslim civilians by ordering his subordinates not to participate 
in the guarding of prisoners at “the standard barracks in the 
town of Karakaj’®!. Such types of examples are no different 
from the facts that were based as grounds for the extenuating 
circumstances of international humanitarian law and law 
enforcement. In the Brdanin case, for example, the following 


were taken into consideration: 


60Prosecutor v. PeriSié, op. cit., par. 1830. 
61Prosecutor v. Popovié and others, op. cit., par. 1538, 2194. 
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“(...) the fact that the defendant played a certain role in the arrest of members 
of Miée, a ferocious paramilitary group operating in the territories of present- 
day Bosnia (...)’. 

The circumstance of the assistance offered to the victims does 


not go away in the Popovié and others case where the judges: 


“(...) recognized that the defendant Pandurevic¢ opened a humanitarian 
corridor near Baljkovica to allow thousands of Bosniaks to cross the border 
(...) at a time in which other VRS members were actively hunting down, 
capturing, and executing Bosnian Muslim men without mercy and pursuing a 
genocidal plan, Pandurevic¢'s decision to open the corridor and enable the safe 
passage of thousands of Bosnian Muslim men is striking (...)”®. 


Such an example was evident in the circumstance of the 
assistance offered to victims and recognized not only the victims 
who are assisted in the crimes committed by the defendants but 
also the potential victims of the conflict. Thus it is demonstrated 
that the jurisprudence of the ICTY has developed the general 
ideology that extenuating circumstances are modulated to 


respect the specificities of international criminal justice. 


The restorative and post-war circumstances 

Another category of extenuating circumstances contains a 
heterogeneous list where there are conducts that are generally 
maintained by the defendants at the end of the hostilities and 
handed over to the prosecution of the court. In Rule 101(B) of 


62Prosecutor v. Brdanin, op. cit., par. 1124-1126. Prosecutor v. Popovié and 
others, op. cit., par. 2219. 108. 

63Prosecutor v. Popovic and others, op. cit., par. 2195. 

64The voluntary surrender was defined as: “(...) the physical act of surrendering 
voluntarily or the initiation of the process leading to the transfer of the individual to 
the International Tribunal (...)”. Prosecutor v. Kvoéka and others, IT-98-30/1 of 28 
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the Rules of Procedure and Evidence of the ICTY it resulted the 
evident cross-judgement of the judges. Extenuating 
circumstances facing an arrest warrant is issued by the court. It 
should be considered that the ICTY, as well as the tribunals and 
international criminal courts, has its own police force which 
relies on the cooperation of the states so that the arrest warrants 
are executed (Cassese, 1998)®. The reticence of Serbia and the 
Serbian Republic of Bosnia and Herzegovina to cooperate with 
the tribunal was a resistance that definitely frustrated the work 
of the contumacy unknown to international criminal 
jurisdictions. The voluntary surrender is a _ mitigating 
circumstance before the ICTY especially if it also accompanies 
the circumstances that demonstrate acceptance by the defendants 
before the existence of the tribunal and the rules placed on its 


material basis. Thus within this spirit the tribunal states: 


“(...) underlying rationale for treating voluntary surrender as a mitigating 
factor can be illustrated in the following reasons: the voluntary surrender of 
one individual may encourage others to surrender, and voluntary surrender 
presents considerable benefits to the international community® “(...) 
surrender may have had an impact on the manner in which the Tribunal was 
viewed by officials and ordinary citizens in the Republika Srpska, at a time in 
which relations between the Tribunal and Republika Srpska were beginning 
to move from non-cooperation to limited co-operation (...)’”®7. 

The expression voluntary surrender presents itself as an 


February 2005, par. 709-713. 

65According to Cassese: “(...) a giant without arms and legs-it needs artificial 
limbs to walk and work. And these artificial limbs are state authorities (...)”. 

66Prosecutor v. Naletili¢ & Martinovi¢, IT-98-34-A of 3 May 2006, par. 600. 
Prosecutor v. Simi¢, IT-95-9/2-S of 12 October 2002, par. 107. Prosecutor v. Joki¢, 
op. cit., par. 72. 

67Prosecutor v. Jokic¢, op. cit., par. 72. 
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expressive function of the sentence and underlines the role of 
the specific defendant in the military or civilian hierarchy as we 


have seen in the Joki¢ case which stated: 


“(...) Miodrag Joki¢ [wa]s the most senior JNA officer to have voluntarily 
surrendered to the Tribunal (...)’®. 


The circumstance of a post-war restorative nature is oriented 
towards punishment with expressive or tendentially expressive 
objectives where the conduct is post-conflict of the defendants. 
Here is not the demonstration of the reintegrative capacity of the 
time elapsed between the settlement of the conflict and the 
issuance of an arrest warrant by the ICTY with a concrete 
involvement of the defendants in activities in national 
reconciliation® and in the individual defendant. The high level 
of perpetrators are simplified in the circumstance that recognizes 
them as contributors to the conclusion of the General 
Framework Agreement for Peace”, as we have seen in the 
Dayton agreements or those of political understanding for the 
purpose of conflict or their own execution’!. The middle-level 
perpetrators by detecting other types of conduct and meeting the 
victims of the conflict with the goals: 

68Prosecutor v. Jokic¢, op. cit., par. 73. 

69Prosecutor v. Peri8i¢, op. cit., par. 1082: “(...) examples of factors that may be 
accepted as mitigating circumstances include post-conflict conduct of the defendant 
which promoted peace and reconciliation in the former Yugoslavia (...)”. 

70Prosecutor v. Prli¢ and others, op. cit., par. 1322. 

71Prosecutor v. Popovic and others, op. cit., par. 1832. Prosecutor v. Blagojevi¢ 
& Joki¢, op. cit., par. 858. Prosecutor v. PlavSic, IT-00-39&40/1-S of 27 February 


2003, par. 85ss: “(...) instrumental in ensuring that the Dayton Agreement was 
accepted and implemented in Republika Srpska (...)”. 
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“(...) repair the social fabric’”’””, having contributed to the identification of 
mass graves and participated in demining activities, or having joined 
political activities “programmatically aimed at promoting a peaceful solution 
to the conflicts in the region (...)’”4. 


These are ends and orientations that we have also noted in the 
Deronji¢é case where through declarations the revisionist 
documents that occurred in Srebrenica are disavowed where one 
of which was drafted by the defendant without performing his 
duties’>. For the judges: 


“(...) the accused’s (...) acknowledgement of these crimes serves two 
purposes: it establishes the truth and it undercuts the ability of future 
revisionists to distort historically what happened (...) significant weight to 
this factor in mitigating Miroslav Deronjic’s sentence (...) the conduct of an 
accused that promotes reconciliation in the former Yugoslavia may be 
considered as a mitigating circumstance whether or not it is directly 
connected to the harm the accused caused (...)”7®. 


From what we have seen through the jurisprudence so far, it is 
understood that the sentences pronounced in the first instance of 
the ICTY confirm the impossibility of understanding the 
jurisprudence of that court in relation to extenuating 
circumstances without the relative context. It has been shown 
that the reserved treatment by the judges of the mitigating 
factors begins to make sense only if the purposes of the sentence 
pursued by the single panel are taken into consideration and 
according to the evolution of the jurisprudential trend in recent 
years. It is a horizontally precise jurisprudence where each 
~ ao prosebntory. Nikolie Dyop. Git par 282: 

73Prosecutor v. Bralo, op. cit., par. 69. 

74Prosecutor v. Jokié, op. cit., par. 91. 


75Prosecutor v. Deronjic¢, IT-02-61-S, 30 March 2004, par. 257-260. 
76 Prosecutor v. Blagojevic & Joki¢, IT-02-60-A of 9 May 2007, par. 330. 
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chamber deals with the issue of the circumstances in a different 
way in the sentence pursued in the individual case. The ICTY 
has addressed the inconsistency in sentencing how to treat 
defendants fairly (Ewald, 2010, Ohlin, 2011). 

In tempis the internationalized interpretation of the specificities 
of international criminal justice has shown various trends that 
have decreased the relative weight of leniency circumstances 
except those that include exceptions. As regards the 
rehabilitation circumstances, they are ordinary, i.e. they are 
based on the absence of a precedent, good character, conduct 
maintained during the proceedings and pre-trial detention. While 
the judges have begun to favor internationalized circumstances, 
i.e. those that are capable of revealing the aptitude of the 
offender and contributing to the marginalization of the social 
fabric given that the catalog has progressively expanded and 
includes the remorse of the guilty plea but also the partial 
employment responsibility and regret for the victims. Remorse 
and guilty plea assigns an expressive force that is in contrast 
with state practice’? as an influence that diminishes the 


circumstances: 


“(...) should be seen as setting an example that may encourage others to 
acknowledge their personal involvement in the massacres”’® 


and because through them the message which is communicated 


77Prosecutor v. Nikoli¢ D, op. cit., par. 227 “(...) in the majority of the countries 
covered by the study a guilty plea does not affect the maximum statutory penality and 
does not apply for serious cases (...)”. 

78Prosecutor v. Serugendo, ICTR-2005-84-I of 12 June 2006, par. 33. 
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is that 


“an accused is admitting the veracity of the charges (...) and undoubtedly this 
tends to further a process of reconciliation (...)””°. 


The defendants in order to promote reconciliation in the former 


Yugoslavia have taken into account international law 


“(...) as a mitigating circumstance whether or not (...) directly connected to 
the harm the accused caused (...)’®°. 


According to the Appeals Chamber the ICTY stated that: 


“(...) an accused's conduct after committing a crime is relevant in that it 
reveals how aware he was of the wrongfulness of his actions and his intention 
to “make amends” by, among other things, facilitating the task of the 
International Tribunal” so much so that, at least in one case, the same appeal 
judges believed that a Chamber of First Instance had committed an error in 
law (...) in categorically refusing to take these attempts to further peace into 
account as a mitigating factor on the basis that they did not directly alleviate 
the suffering of the victims (...) in light of the mandate of the International 
Tribunal under Chapter VII of the UN Charter, an attempt to further peace in 
the former Yugoslavia is in general relevant as a mitigating circumstance 


(...)81, 


Mitigating circumstances in the Karadzi¢ and Mladié cases 
The histories of Karadzic and Mladi¢ are known and show four 
distinct joint criminal enterprises (JCE) (Cassese, 2010; Alonso, 


2010; Manacorda, Meloni, 2011)** as perpetrators and co- 


79Prosecutor v. Deronji¢, op. cit., par. 134. 

80Prosecutor v. Blagojevi¢ & Joki¢, op. cit., par. 330. 

81Prosecutor v. Babié, IT-03-72-A, op. cit., 18 July 2005, par. 55, 59, 61. 

82Prosecutor v. Krnojelac, Judgment, Case No. IT-97-25-A, A. Ch., 17 
September 2003, paras. 30, 73; Prosecutor v. Krsti¢, Judgment, Case No. IT-98-33-A, 
A. Ch., 19 April 2004, parr. 266-269; Prosecutor v. Kvocka et al., Judgment, Case No. 
IT-98-30/1-A, A. Ch., 28 February 2005, parr. 79-91. According to Liakopoulos: 
“(...) according to the Appeals Chamber of the Special Tribunal for Lebanon (STL), 
the better approach under international criminal law is not to allow convinctions under 
Joint Criminal Enterprise (JCE) III for specific intent crimes: Interlocutory Decision 
on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, Cumulative 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


31 


perpetrators of the crimes according to ex art. 7, letter. 1 of the 
statute of the tribunal (Milanovic, 2017). Karadzi¢ was 
responsible with respect to certain items®? of ex art. 7 lett. 3 
(command responsibility) for not having committed crimes 
committed by one's subordinates. A first JCE enters as the 
primary objective of removing Bosnian Muslims and Croats 
from that portion of the territory of Bosnia and Herzegovina. 
Crimes against humanity committed include persecution, 
extermination, murder, deportation and other inhumane acts, as 
well as war crimes and murder. Crimes against humanity and 
war and murder, terrorism and unlawful attacks against the 
civilian population are part of an additional JCE for the 
elimination of Bosnian Muslims from Srebrenica by killing the 
male members of the population and forcibly removing the 
women, children and the elderly. This type of conduct integrates 


the crimes of genocide, homicide, genocide, other inhumane 


Charging (STL-11-01/D, Appeals Chamber, 16 February 2011, par. 249. The STL 
Appeals Chamber argued that: “(...) applying JCE III to specific intent crimes would 
lead to the “serious legal anomaly” that a person is convicted as a co-perpetrator of a 
specific intent crime without possessing the specific intent (...)”, par. 248. See in 
argument also: In the Kvocka et al. case, the Appeals Chamber emphasized that it is 
the accused person’s knowledge that is central, that is, what was natural and 
foreseeable to this person. More specifically, the Appeals Chamber held that: “(...) 
participation in a systemic joint criminal enterprise does not necessarily entail 
criminal responsibility for all crimes which, though not within the common purpose of 
the enterprise, were a natural or foreseeable consequence of the enterprise. A 
participant may be responsible for such crimes only if the Prosecution proves that the 
accused had sufficient knowledge such that the additional crimes were a natural and 
foreseeable consequence to him (...)“. Kvoéka et al., judgment, AC, ICTY, 28 
February 2005, para. 86, in trhe same spirit: Limaj et al., judgment, TC, ICTY, 30 
November 2005, par. 512. 
83Prosecutor v. KaradZi¢, op. cit., par. 6001-5. 
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acts, extermination, war crimes and murder. The judges dealt 
with the defendants' requests on the mitigating factors that make 
the imposed sentences necessary. In the Karadzi¢ case, the 
judges declared that they had followed a communicative aim, 


interpreting the purpose of retribution: 


“(...) not as desire for revenge or vengeance but as an expression of the 
outrage of the international community at the crimes committed (...)8. 


The rehabilitative and deterrent objective in the conviction in the 
Mladi¢ case prefers the purpose of general positive prevention 


thus stating that the penalty must communicate that: 


“(...) persons who believe themselves to be beyond the reach of international 
criminal law must be warned that they have to abide by the norms 
underpinned by substantive criminal law or face prosecution and, if 
convicted, sanctions (...)’®°. 

Goals enter rehabilitation and retribution goals as they are 


skewed by punishment. 


(Follows). The KaradZzié case 

In the Karadzi¢é case we have noted the recognition in mitigation 
of the circumstances that fall into four-five groups identified 
starting from the post-war restorative circumstances in relation 
to the conduct that is maintained in the conclusion of the 
Holbroke agreement (Sluiter, 2008, Boas, 2011) in the United 


States and in former Yugoslavia. This agreement provided for 


84Prosecutor v. KaradZi¢, op. cit., par. 6026. 
85Prosecutor v. Mladié¢, op. cit., par. 5183. 
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him to be retired to private life, thus avoiding any public office 
and in the party he belonged to, guaranteeing impunity. This 
agreement during the proceedings had no value for the court as 
well as for any other jurisdiction®®. Thus Karadzié asked to 


consider as extenuating restorative circumstances: 


“(...) the assistance or humanitarian aid that he would have offered to certain 
victims and detainees during the conflict and the war context, 1.e. “his lack of 
training and preparation for war and the difficulties he faced in exercising 
command”®’’; (iii) as circumstances of leniency, his family situation and age; 
(iv) as rehabilitation circumstances, good character, no previous convictions, 
good conduct during the proceedings and in remand, and having shown regret 
and compassion for the victims and their families (...)’°°. 


In reality Karadzi¢ has asked for an acknowledgment of 
extenuating circumstances to certain infractions of the right to a 
fair trial through violations that the prosecutor's office has 
committed of its disclosure obligations and the related 
unreasonable length of pre-trial detention. On the other hand, the 


office of prosecutor stated that: 


“(...) in light of the vast scope of crime encompassed by each one of the 
three components of this case, and KaradzZic's uniquely powerful position 
(...) life imprisonment is the only appropriate sentence (...)’®?. 


We can say that the statements of the judges are consistent with 
the purposes of the sentence because the withdrawal to private 
life of the accused constituted a mitigating circumstance. In this 
regard, the prosecutor noted that the reason, or reasons, behind 

86Prosecutor v. Karadzi¢, IT-95-5/18-T, Defence Final Trial Brief, 29 September 
2014, par. 3403. 

87Prosecutor v. KaradZi¢, op. cit., par. 6053. 

88Prosecutor v. KaradZi¢, op. cit., par. 3423. 


89Prosecutor v. Karadzi¢, IT-95-5/18-T, Notice of Filing Public Redacted Version 
of Prosecution Final Trial Brief, 24 September 2014, p. 411. 
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his decision to step down and withdraw from public life are not 
relevant. What is relevant is the fact that his decision had a 
positive influence on the establishment of peace and stability in 
the Dayton Agreement’. The mitigation was based on 
Karadzhiv's withdrawal from private life. On the other hand, the 
restorative circumstances that are connected with the conduct 
have, for the judges, no mitigating effect on the penalty. 
Furthermore, the prosecutor decided to exclude the 


“(...) lacking training and preparation for war’, in light of the apical role held 
within the Serbian armed forces and Serbian political and governmental 
bodies (...)9!. 

The conduct connected with the crimes or with the war context 


was not denied to lessen the sentence, however, he did not 
consider that the evidence from the defense supports and 
demonstrates that “the balance of probabilities” was a surplus of 
arguments. A different route has been followed to mitigate the 
lenient circumstances of old age and_ rehabilitative 
circumstances having to do with the absence of previous 


convictions and regret for the victims by stating that: 


“(...) regardless of the issue of his individual criminal responsibility for those 
crimes, he understands that as President of Republika Srpska, he bears moral 
responsibility for any crimes committed by citizens and forces of Republika 
Srpska. He knows that any expression of regret or sympathy is inadequate to 
compensate for the suffering that took place during the war. Nevertheless, he 
offers his heartfelt expression of regret and sympathy to the victims and their 
families (...)?. 
It was stated that the prosecution had “stigmatized” some 
90Prosecutor v. KaradZi¢, op. cit., par. 6057. 
91Prosecutor v. Karadzic, op. cit., par. 6057. 


92Prosecutor v. Karadzié, op. cit., par. 6059. 
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violations that did not recognize a mitigating effect given that 
during the proceedings: 


“(...) the Chamber took all measures to protect the Accused's fair trial rights 
and suspended proceedings on multiple occasions (...) the Accused did not 
suffer any prejudice (...) the judges excluded the presence of aggravating 
circumstances™ (...) given the scope and scale of the serious crimes for 
which the Accused was found responsible and his central involvement in the 
commission of these crimes (...) that the imposition of a single sentence of 
40 years is warranted (...)’. 


This type of cutting edge does not put the sentence on the 
motivations with the device that amazes the judges who 
explained that the basic sentence will be used to operate the 
reduction. This moment is absent in all the judgments of the 
ICTY as an interpretation that the judges proceeded to determine 
the penalty by looking for the related motivations. 


(Follows). The Mladi¢ case 

What are the extenuating circumstances in the Mladi¢ case? We 
are referring to the restorative circumstance that has to do with 
the conduct, i.e. the assistance that is offered to the concrete 
victims to avoid suffering for civilians®>, as well as the fact that 
the accused has facilitated the reaching of an agreement relating 


to the demilitarization of the areas of Srebrenica and Zepa. He 
“(...) bought candies to distribute among the children of Potoéari, ordered to 
93Prosecutor v. Karadzic, op. cit., par. 6052. 
94Prosecutor v. Karadzic, op. cit., par. 6054. 


95Prosecutor v. Mladi¢ , Prosecution Closing Argument of 7 December 2016, p. 
44575. 
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respect the terms of two cease-fires, arranged a cease-fire himself “with the 
sole purpose of ensuring that part of the civilian population would be able to 
safely withdraw from the combat zone” and ordered his subordinates to 
protect both Bosnian Serbs and Bosnians (...)’°. 


The rehabilitative circumstance is also connected with the good 
character, a circumstance related to the defendant where the 
reduced mental capacities are more from those of leniency, i.e. 
the state of health and the advanced age. Also in this case, as in 
the Karadzi¢ case, the prosecution maintained the absence of 
extenuating circumstances. The conduct identified by the 
defense did not have the purpose of assisting the civilian 
population given that the orders had the purpose of protecting 
honest members of the civilian population by specifying the 
groups to which such assistance is directed, with the exception 
of Bosnian Muslims and Croats?’. 

Other behaviors accompanying other sporadic acts of kindness 
are incapable of influencing the achievement of the common 
goal of overarching the JCE by removing Bosnian Muslims and 
Croats from the portion of the territory of Bosnia and 
Herzegovina as a Bosnian Serb claim. None of the conduct was 
capable of demonstrating the internalisation of international law 
by the defendant in the prohibition of discrimination or as an 
effort aimed at reconciliation. Good character is oriented 


towards jurisprudence which takes into consideration classic 


96Prosecutor v. Mladic, op. cit., par. 5196. 
97“(...) with the sole purpose of ensuring that part of the civilian population 
would be able to safely withdraw from the combat zone (...)”. 
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rehabilitative circumstances as irrelevant. The defendant's 
reduced mental capacity and ability to understand the illegality 
or nature of his or her enforcement actions in order to comply 
with the norms of international law were not impaired. Mladic's 
state of health has improved since the beginning of the 
proceedings and he stated that he had given due consideration to 
the advanced age of the accused at the time of the delivery of the 
sentence, i.e. 75 years. The presence of two aggravating 
circumstances of the abuse of power and the vulnerability of the 


victims lead to a sentence of life imprisonment”®. 


Concluding remarks 

The jurisprudence used in our investigation is rather complex, 
evolutionary and constantly evolving. The aspect of extenuating 
circumstances was based on an analysis related with the aims of 
the sentence(s) followed by the chambers of first instance of the 
ICTY. The jurisprudential and interpretative orientation was that 
of approaching an internationalization of the penalty which 
prohibits the commission of international crimes where the 
behaviors concomitant with the conduct and the post-conflict 
behaviors of the defendants are based on reconciliation and the 


expression of regret by holding the high demonstration of the 


98Prosecutor v. Mladi¢, op. cit., par. 5196. 
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law violated and the recognition of the reprehensible nature of 
the crime committed. Various chambers of first instance have 
followed several interpretations which have in common the 
different weight of extenuating circumstances in relation to the 
absence of clear purposes in their statute for the related 
penalties. The evolution of the jurisprudential development of 
these purposes involves a foreseeable oscillation of the 
approaches different from the model which is affirmed as 
dominant and understandable. The dominant model turns out to 
be a treatment reserved for extenuating criteria which are 
sufficient and uniform even with partial rejection of the position 
of inconsistency. Jurisprudence teaches us that the sentences 


pronounced by the courts represent: 


“(...) the most important legacies for international law and international 
relations (...) culmination of the efforts of the international community in 
general (...) to provide justice for the victims, the accused, and the world that 
is watching (...). These are the (...) most important public acts (...)”%. 


99Prosecutor v. Lubanga, ICC-01/04-01/06-2904, Decision establishing the principles 
and procedures to be applied to reparations, 7 August 2012, par. 237. 
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